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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Indian  Affairs 
25  CFR  Part  31a 

Indian  Education  Policies;  Correction 

November  15, 1979. 
agency:  Bureau  of  Indian  Affairs, 
Department  of  the  Interior. 
action:  Correction  to  final  rule. 

SUMMARY:  Beginning  on  page  29832  of 
the  May  22, 1979,  Federal  Register  (44  FR 
29832),  there  was  published  a  notice  of 
proposed  rulemaking  to  add  a  new  Part 
31a  to  Chapter  1,  Subchapter  E.  of  Title 
25  of  the  Code  of  Federal  Regulations. 
Part  31a,  Indian  Education  Policies, 
prescribes  the  policies  for  the 
administration  of  all  BIA  education 
programs,  including  the  operation  of  the 
BIA  school  system.  These  changes  are 
required  by  sections  1130  and  1133  of 
the  Education  Amendments  of  1978 
(Pub.  L.  95-561:  25  U.S.C.  2010  and  2013). 

-  The  final  rule  published  on  Tuesday, 
October  9, 1979  (44  FR  58096),  contained 
an  effective  date  of  November  8, 1979, 
which  is  erroneous.  The  final  rule  shall 
not  become  effective  less  than  45  days 
from  the  date  on  which  it  was 
transmitted  to  Congress. 

EFFECTIVE  DATE:  The  regulations  shall 
become  effective  not  less  than  45  days 
from  the  date  on  which  they  were 
transmitted  to  Congress.  (See  Section 
431  of  the  General  Education  Provisions 
Act  (20  U.S.C.  1232  and  25  U.S.C.  2018).) 
To  determine  the  effective  date,  contact 
the  person  below.  The  Bureau  will 
publish  a  document  confirming  the 
effective  date  of  this  regulation  at  a  later 
date. 

FOR  FURTHER  INFORMATION  CONTACT: 

Rick  C.  La  vis,  Deputy  Assistant 
Secretary.  Department  of  the  Interior, 
18th  and  C  Streets,  NW.,  Washington. 
D.C.,  (202)  343-7163. 

Rick  C.  Lavis, 

Deputy  Assistant  Secretary — Indian  Affairs. 

(FR  Doc.  79-35865  Filed  11-20-79.  8:45  am) 

BILLING  CODE  4310-02-M 


25  CFR  Part  31b 

Transfer  of  Indian  Education 
Functions;  Correction 

November  15, 1979. 

agency:  Bureau  of  Indian  Affairs. 

Department  of  the  Interior. 

ACTION:  Correction  of  final  rule. 

summary:  Beginning  on  page  29834  of 
the  May  22, 1979,  Federal  Register  (44  FR 


29834),  there  was  published  a  notice  of 
proposed  rulemaking  to  add  a  new  Part 
31b  to  Chapter  1,  Subchapter  E,  of  Title 
25  of  the  Code  of  Federal  Regulations. 
Part  31b,  Transfer  of  Indian  Education 
Functions,  changes  the  line  authority  for 
the  administration  of  the  education  * 
program  and  functions  of  the  Bureau  of 
Indian  Affairs  and  prescribes 
regulations  to  be  followed  in 
transferring  control  over  Agency  and 
Area  education  functions  from  the 
Commissioner  of  Indian  Affairs  to  the 
Director.  Office  of  Indian  Education 
Programs,  and  his/her  subordinates. 
These  changes  are  required  by  sections 
1126  and  1127  of  the  Education 
Amendments  of  1978  (Pub.  L.  95-561;  25 
U.S.C.  2006). 

The  final  rule  published  on  Tuesday, 
October  9, 1979  (44  FR  58101),  contained 
an  effective  date  of  November  8, 1979, 
which  is  erroneous.  The  final  rule  shall 
not  become  effective  less  than  45  days 
from  the  date  on  which  it  was 
transmitted  to  Congress. 

EFFECTIVE  DATE:  The  regulations  shall 
become  effective  not  less  than  45  days 
from  the  date  on  which  they  were 
transmitted  to  Congress.  (See  Section 
431  of  the  General  Education  Provisions 
Act  (20  U.S.C.  1232)  and  25  U.S.C.  2018)). 
To  determine  the  effective  date,  contact 
the  person  below.  The  Bureau  will 
publish  a  document  confirming  the 
effective  date  of  this  regulation  at  a  later 
date. 

FOR  FURTHER  INFORMATION  CONTACT: 

Rick  C.  Lavis.  Deputy  Assistant 
Secretary,  Department  of  the  Interior, 
18th  and  C  Streets,  N.W.,  Washington. 
D.C.  (202)  343-7163. 

Rick  C.  Lavis, 

Deputy  Assistant  Secretary — Indian  A  ffairs. 

[FR  Doc.  79-35866  Filed  11-19-79.  8:45  am] 

BILLING  CODE  4310-02-M 


25  CFR  Part  32b 

Grants  for  Tribady  Controlled 
Community  Colleges  and  Navajo 
Community  College 

November  14. 1979. 
agency:  Bureau  of  Indian  Affairs. 
Department  of  Interior. 
action:  Final  rule. 

summary:  Beginning  on  page  29857  of 
the  May  22. 1979  Federal  Register  (44  FR 
29857),  the  Bureau  of  Indian  Affairs 
published  a  notice  of  proposed 
rulemaking  to  add  a  new  Part  33  to 
Chapter  25  of  the  Code  of  Federal 
Regulations.  Part  33  was  previously 
assigned  to  another  regulation  and 
inadvertently  reassigned  to  this 
regulation.  For  this  reason,  the  Part 


number  for  this  regulation  is  now 
changed  to  32b  and  all  sections  are 
changed  to  read  32b.  The  rules  in  Part 
32b  implement  the  provisions  of  Public 
Law  95-471,  the  Tribally  Controlled 
Community  College  Assistance  Act  of 
1978. 

EFFECTIVE  DATE:  November  21, 1979. 

FOR  FURTHER  INFORMATION  CONTACT. 

Rick  C.  Lavis,  Deputy  Assistant 
Secretary — Indian  Affairs,  Department 
of  Interior,  18th  &  C  Streets,  N.W.,  Rm. 
6352,  Washington.  D.C.  20240,  (202)  343- 
7163. 

SUPPLEMENTARY  INFORMATION:  The 

Assistant  Secretary — Indian  Affairs’ 
authority  to  issue  these  regulations  is 
Public  Law  95-471  and  209  DM  8. 

On  May  22, 1979  the  Bureau  of  Indian 
Affairs  published  proposed.regulations 
to  provide  grants  and  technical 
assistance  for  the  operation  and 
improvement  of  Tribally  Controlled 
Community  Colleges  and  the  Navajo 
Community  College.  The  public  was 
invited  to  offer  comments  on  the 
proposed  rules  on  or  before  July  6, 1979. 
Numerous  comments  were  received 
from  the  public.  Each  of  the  comments 
was  carefully  considered  by  Task  Force 
No.  12,  which  was  constituted  by  the 
Assistant  Secretary — Indian  Affairs  to 
oversee  the  preparation  of  these 
regulations.  Some  changes  in  the 
proposed  regulations  were  made  by  the 
Task  Force  in  response  to  public 
comment.  Other  changes  were  made  as 
a  result  of  departmental  review  in  order 
to  conform  the  regulations  to  statutory 
authority  or  to  meet  administrative 
concerns.  Changes  in  the  proposed 
regulations  are  summarized  below. 

A.  Comments  Adopted. 

§  32b.3  Various  commentors 
proposed  changes  to  clarify  definitions 
and  make  them  more  specific.  In 
response  to  one  comment,  the  Task 
Force  rewrote  the  definition  of 
“Operating  Expenses"  under  section 
32b.3(l)  to  clarify  the  term. 

§  32b. 7  A  commenter  felt  the 
language  in  this  section  giving  the 
factors  to  be  considered  in  feasibility 
studies  was  discriminatory  and 
potentially  divisive.  The  Task  Force 
agreed  with  this  assessment  and  has 
changed  the  wording  for  factors  (1)  and 
(2).  Another  commenter  felt  that  the  90 
days  or  more  allowed  for  completion  of 
a  feasibility  study  was  excessive  and 
that  60  days  would  be  adequate.  The 
Task  Force  agreed  with  this 
recommendation  and  has  revised  the 
section  to  allow  only  60  days. 

§  32b. 8  One  commenter  felt  that  a 
college  eligible  for  funding  during  Fiscal 
Year  1980  should  not  have  to  wait  for 
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"the  academic  year  commencing  after 
the  date  of  approval  of  its  application" 
to  receive  a  grant.  The  Task  Force 
agreed  with  this  idea,  and  the  section 
has  been  changed  to  allow  colleges 
qualifying  in  F.Y.  1980  to  receive  grants 
for  the  1979-1980  academic  year. 
Another  commenter  believed  that 
subparagraph  32b.8(d)(2)  should  be 
modified.  This  subparagraph  stated:  "a 
further  priority  for  awarding  grants 
among  them  shall  be  given  to  those  who 
appear  to  have  the  best  operations  or 
operating  proposals."  The  commentor 
felt  that  this  statement  created 
competition  and  was  not  in  keeping  with 
the  Act.  The  Task  Force  agreed  with  this 
assessment  and  has  modified  this 
section  so  that  further  priority  is  given 
“to  those  who  appear  to  be  in  the  best 
position  to  fulfill  the  purpose  of  the  Act 
and  to  those  whose  continued  existence 
would  be  threatened  if  they  did  not 
receive  such  a  grant.” 

B.  Comments  Not  Adopted. 

|  32b. 3  Many  comments  suggesting 
changes  in  definitions  were  considered 
but  not  adopted  by  the  Task  Force. 

Some  of  these  comments,  such  as  one 
suggesting  an  added  definition  of  "duly 
authorized  representative”,  were 
rejected  as  being  unnecessary.  Other 
comments  suggesting  that  the  definition 
of  "Community  College”  be  expanded 
were  rejected  because  the  definition  of 
"Community  College"  is  fixed  by 
statute. 

§  32b.4  A  commenter  felt  that  this 
section  should  state  that  college  by¬ 
laws,  constitutions  and  policies  should 
adhere  to  Tribal  policies.  The  Task 
Force  did  not  agree  this  was  necessary 
because  Tribally  Controlled  Community 
Colleges  are  chartered  by  the  Tribe, 
which  is  therefore  in  the  best  position  to 
ensure  that  tribal  policies  are  adhered 
to. 

§  32b. 5  A  comment  suggesting  that 
Community  Colleges  be  allowed  indirect 
costs  was  rejected  as  not  being 
authorized  by  the  Act. 

§  32b.6  A  suggestion  that  a  section 
be  added  to  establish  a  branch  of 
Community  Colleges  under  the  Director 
was  rejected  because  internal 
organization  is  more  appropriate  for 
inclusion  in  the  Bureau  Manual. 

S  32b  A  commenter  recommended 
that  this  section  establish  a  deadline 
date  for  the  BIA  and  HEW  to  enter  into 
an  agreement  on  the  development  of 
feasibility  studies.  The  Task  Force 
rejected  this  recommendation  because 
the  BIA  and  HEW  are  already 
negotiating  an  agreement  which  will 
allow  the  studies  to  be  conducted  as 
soon  as  these  regulations  are  final  and 
appropriated  funds  are  available. 


§  32b.  7  One  commentor  suggested 
that  the  Director  of  Education  be  given 
authority  to  waive  the  requirement  for  a 
feasibility  study  if  a  college  has  been 
awarded  candidacy  status  by  a  regional 
accreditation  association.  The  Task 
Force  rejected  this  suggestion  because 
the  law  requires  feasibility  studies  and 
make  no  provision  for  waivers  of  any 
type.  Another  commentor  suggested  that 
the  rule  state  that  funding  for  feasibility 
studies  may  be  drawn  from  the 
Secretary’s  general  administrative  fund. 
The  Task  Force  rejected  this  suggestion 
because  this  is  a  matter  of 
administrative  discretion  and  therefore 
not  appropriately  included  in  a  rule.  A 
comment  suggesting  that  "institutional 
status"  studies  be  allowed  in  lieu  of 
feasibility  studies  was  rejected  because 
the  law  specifies  feasibility  studies. 
Another  comment  on  feasibility  studies 
suggested  “clarifying”  their  relationship 
to  older  colleges.  This  comment  was 
also  rejected  because  the  law  requires 
that  all  colleges,  whether  previously 
established  or  not,  undergo  feasibility 
studies  before  becoming  eligible  for 
grants.  A  comment  suggesting  a  change 
of  wording  in  subsection  (d)  was 
rejected. 

§  32b.8  A  commentor  suggested 
including  a  definition  of  “education 
program"  in  subparagraph  (d)(1).  The 
Task  Force  rejected  this  comment 
because  "education  program"  is  already 
defined  in  §  32b.3. 

§  32b.  10  A  commentor  recommended 
that  this  section  mention  that  funding 
for  technical  assistance  is  limited  by 
Public  Law  95-471  to  appropriations 
specifically  designated  for  that  purpose. 
The  Task  Force  rejected  this 
recommendation  because  Public  Law 
95-471  already  states  the  limitation  and 
no  regulatory  language  is  needed. 

§  32b.  12  A  commentor  recommended 
that  this  section  be  expanded  to  detail 
line  items  for  feasibility  studies, 
operational  grants,  and  technical 
assistance  for  1980  and  beyond.  The 
Task  Force  rejected  this 
recommendation  because  specifying  line 
items  might  provide  more  money  for  one 
of  the  three  activities  at  the  expense  of 
limiting  money  available  for  one  or  more 
of  the  others. 

C.  Other  Changes 

§  32b.  1  That  portion  of  the  statement 
of  policy  which  did  not  directly  relate  to 
the  Department’s  functions  with  respect 
to  Indian  education  has  been  omitted. . 

§  32b. 3  The  definition  of  “FTE"  and 
“Academic  term"  have  been  revised  for 
clarity  and  to  conform  them  to  the 
statutory  language.  Definitions  of 
"Academic  year"  and  "part  time/full 
time"  have  been  added.  Under  the 


regulations,  a  college  will  determine  the 
number  of  FTE  Indian  students 
registered  at  the  end  of  the  sixth  week 
of  each  academic  term. 

The  FTE  for  an  academic  term  is 
determined  by  the  formula: 

Ki  t =  FT + PTCR/12  where  FT  is  the 
number  of  full  time  Indian  students 
(those  carrying  12  or  more  credit  hours 
at  the  end  of  the  sixth  week  of  the  term) 
and  PTCR  is  the  sum  of  credit  hours  for 
which  part-time  students  are  registered 
at  the  end  of  the  sixth  week  of  the  term. 
Grant  calculations  under  §  32b.8  are 
determined  by  adding  the  Indian  FTE  for 
-  each  academie  term  and  dividing  by  the 
number  of  terms  in  the  academic  year 
and  multiplying  that  figure  times  $4,000. 
For  example,  in  a  school  operating  on  a 
two  semester  basis  and  the  following 
enrollments,  the  FTE  and  grant 
calculations  would  be  as  follows: 

Fall  FT=275  students'  PTCR =800  hours 

Spring  FT =225  students  PTCR  =  720  hours 
800 

Fall  FTE  =  275+— 

12 

=275  +  66.67 
=  341.67 

720 

Spring  FTE  =225+— 

12 

=225+60 

=285 

Annual  grant=  Fall  FTE  +  Spring  FTE  x$4  000 
2 

=  341.67  +  285  X  $4,000 

2 

=  62667  X  $4,000 

2 

=  31 3.33  x  $4,000 

=  $1,253,320.00 

In  addition,  the  definition  of 
"institution  of  higher  education”  in 
§  32b.3(j)  has  been  changed.  The 
definition  is  fixed  by  statute  and 
includes  (1)  accredited  colleges,  (2) 
unaccredited  colleges  with  respect  to 
which  the  Commissioner  of  Education 
(DHEW)  has  annually  determined  will 
meet  accreditation  standards  within  a 
reasonable  time,  and  (3)  unaccredited 
colleges  whose  credits  are  accepted  on 
transfer  by  three  accredited  colleges. 
Determinations  of  institutional  status 
under  the  law  are  the  responsibility  of 
DHEW,  which  under  current  practice 
uses  regional  advisory  groups  to 
evaluate  colleges  and  publishes  lists  of 
qualifying  institutions. 

§  32b.6  This  section,  dealing  with  the 
role  of  HEW  in  conducting  feasibility 
studies  has  been  rewritten  for  clarity, 
but  there  was  no  substantive  change 
other  than  designating  the  Assistant 
Secretary,  rather  than  the  Director,  as 
the  official  responsible  for  entering  into 
the  agreement. 
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§  32b. 7  Subsection  (b)  of  this  section 
was  revised  to  make  it  clear  that  the  Act 
requires  Indian  tribes,  not  the  colleges, 
to  request  a  feasibility  study  and  that  a 
feasibility  study  may  be  undertaken 
even  before  a  college  is  formally 
established.  Also,  mention  of  giving 
priority  in  scheduling  feasibility  studies 
has  been  deleted.  Also,  subsection  (c) 
was  added:  “The  Director  of  Education 
will  issue  guidelines  for  conducting  the 
feasibility  studies.”  This  is  in  keeping 
with  the  practice  of  treating  the 
implementation  of  technical  procedures 
with  greater  detail  in  a  separate 
document. 

§  32b.8  Subsection  (b)  of  this  section 
was  revised  to  require  applications  to 
contain  the  listed  information. 
Subsection  (c)(3)  was  revised  to  include 
appeal  procedures  similar  to  those 
under  §  32b.7,  in  case  of  disapproval  of 
grant  applications.  The  provisions 
relating  to  calculation  of  the  grant  have 
been  clarified.  The  date  for  payment  of 
the  first  installment  of  grant  funds  in 
subsection  (e)  has  been  changed  from 
September  1  to  October  1  or  the  first  day 
on  which  appropriated  funds  are 
available,  whichever  is  later,  in  order  to 
accommodate  budgetary  concerns. 
Subsection  (g)  of  this  section  was 
omitted  to  make  it  clear  that  funding 
under  the  regulations  requires  annual 
submission  and  approval  of  an 
application  for  assistance.  A  new 
subsection  (g)  has  been  added  to 
provide  for  adjustment  or  recovery  of 
grant  overpayments  due  to  fraud  or 
mistake. 

§  32b.9  The  last  sentence  has  been 
revised  to  clarify  that  periodic  reporting 
of  FTE  counts  is  required.  The  reports 
are  necessary  to  calculate  advance 
installments  on  the  grants. 

The  regulations  in  Subpart  B 
applicable  to  the  Navajo  Community 
College  have  been  revised  to  make  them 
conform  to  the  changes  made  in  Subpart 
A. 

These  regulations  are  being 
promulgated  as  effective  immediately 
upon  publication,  rather  than  after  30 
days,  under  5  U.S.C.  553(d)(3)  in  order 
that  eligible  colleges  may  apply  for  and 
receive  funding  as  soon  as  possible  after 
appropriated  funds  become  available 
and  because  these  regulations  impact 
primarily  upon  only  a  few  Indian  tribes 
and  colleges  who  have  had  full 
opportunity  to  comment  and  not  upon 
the  public  generally. 

The  Department  of  the  Interior  has 
determined  that  these  regulations  are 
not  a  major  Federal  action  within  the 
scope  of  the  National  Environmental 
Policy  Act  of  1969,  42  U.S.C.  4332(2)(c). 

The  Department  of  Interior  has 
determined  that  this  is  not  a  significant 


rule  and  does  not  require  a  regulatory 
analysis  under  Executive  Order  12044 
and  43  CFR  Part  14. 

The  primary  author  of  this  document 
is  Leroy  Clifford,  Steering  Committee 
Member  and  Task  Force  No.  12 
Chairman.  Address:  1626  High  Street, 
Denver,  Colorado  80218.  Telephone: 
(302)  321-5909. 

With  the  above  changes,  a  new  Part 
32b  of  Chapter  1  Title  25  of  the  Code  of 
Federal  Regulations  is  adopted  as  set 
forth  below: 

PART  32b— GRANTS  TO  TRIBALLY 
CONTROLLED  COMMUNITY 
COLLEGES  AND  NAVAJO 
COMMUNITY  COLLEGE 

Subpart  A — Tribalty  Controlled  Community 
Colleges 

Sea 

32b.l  Purpose. 

32b. 2  Scope. 

32b.3  Definitions. 

32b. 4  Eligible  Recipients. 

32b.5  Eligible  Activities. 

32b.6  HEW  Participation. 

32b.7  Feasibility  Studies. 

32b.8  Grants. 

32b.9  Reports. 

32b.l0  Technical  Assistance. 

32b.ll  General  Provisions. 

32b.l2  Annual  Budget. 

32b.l3  Criminal  Penalities. 

Subpart  B — Navajo  Community  College 

32b.20  Purpose. 

32b.21  Scope. 

32b.22  Definitions. 

32b.23  Eligible  Activities. 

32b.24  Grants. 

32b.25  Reports. 

32b.26  Technical  Assistance. 

32b.27  General  Provisions. 

32b.28  Criminal  Penalties. 

Authority:  Sections  114  and  203(a)  of  Public 
Law  95-471,  25  U.S.C.  1815,  25  U.S.C.  640c- 
1(c). 

Subpart  A— Tribally  Controlled 
Community  Colleges 

§  32b.  1.  Purpose. 

The  policy  of  the  Department  of  the 
Interior  is  to  support  and  encourage  the 
establishment,  operation,  and 
improvement  of  tribally  controlled 
community  colleges  to  ensure  continued 
and  expanded  educational  opportunities 
for  Indian  students.  The  regulations  in 
this  Subpart  prescribe  procedures  for 
providing  financial  and  technical 
assistance  to  this  end  under  the  Tribally 
Controlled  Community  College 
Assistance  Act  of  1978  (Pub.  L.  95-471, 

92  Stat.  1325,  25  U.S.C.  1801  et  seq.). 

§  32b. 2  Scope. 

The  regulations  in  this  Subpart  are 
applicable  to  the  provision  of  financial 
and  technical  assistance  to  Community 


Colleges  under  Title  I  of  the  Act.  They 
do  not  apply  to  the  provision  of 
assistance  to  Navajo  Community 
College.  Subpart  B  of  this  Part  applies  to 
assistance  to  Navajo  Community 
College  under  Title  II  of  the  Act. 

§  32b. 3  Definitions. 

As  used  in  this  Subpart  A: 

(a)  “Academic  Term”  means  a 
semester,  trimester,  or  other  such  period 
(not  less  than  six  (6)  weeks  in  duration) 
into  which  a  community  college 
normally  subdivides  its  academic  year, 
but  does  not  include  a  summer  term. 

(b)  “Academic  Year”  means  a  twelve 
month  period  established  by  a 
community  college  and  approved  by  the 
Director  of  Education  as  the  annual 
period  for  the  operation  of  the  college's 
education  programs. 

(c)  "The  Act”  means  the  Tribally 
Controlled  Community  College 
Assistance  Act  of  1978  (Pub.  L.  95-471, 

92  Stat.  1325,  25  U.S.C.  1801  et  seq.). 

(d)  “Assistant  Secretary"  means  the 
Assistant  Secretary  for  Indian  Affairs  of 
the  Department  of  the  Interior,  or  his/ 
her  duly  authorized  representative. 

(e)  “Community  College”  means  an 
institution  of  higher  education  which  (1) 
is  formally  controlled  or  operated  and 
managed  by  the  governing  body  of  an 
Indian  Tribe  or  by  the  governing  bodies 
of  two  or  more  Indian  Tribes,  or  (2)  is 
established  or  is  otherwise  sanctioned 
or  chartered  by  resolution,  ordinance,  or 
other  official  action  (which  is  still  in  full 
force  and  effect)  of  such  governing  body 
or  bodies.  However,  for  purposes  of  this 
definition,  only  one  such  institution  shall 
be  recognized  with  respect  to  any  one 
Tribe.  A  Community  College  that  meets 
the  requirements  of  this  definition  with 
respect  to  more  than  one  Tribe  must 
meet  such  requirements  with  respect  to 
at  least  one  Tribe  that  has  no  other 
currently  formally  controlled,  operated 
and  managed,  established,  sanctioned, 
or  chartered  Community  College. 

(f)  "Director  of  Education"  means  the 
Director  of  the  Office  of  Indian 
Education  Programs  of  the  Bureau  of 
Indian  Affairs,  or  his/her  duly 
authorized  representative. 

(g)  “Full  Time  Equivalent"  or  “FTE", 
means  the  number  of  Indian  students  (1) 
enrolled  full-time  for  an  entire  academic 
term  at  a  community  college,  calculated 
on  the  basis  of  registrations  as  in  effect 
at  the  conclusion  of  the  sixth  week  of  an 
academic  term,  plus  (2)  the  full-time 
equivalent  of  the  number  of  other  Indian 
students  who  are  enrolled  part-time  for 
an  entire  academic  term  at  a  community 
college  (determined  on  the  basis  of  the 
quotient  of  the  sum  of  credit  hours  for 
which  all  such  part-time  students  are 
registered  during  such  academic  term. 
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divided  by  twelve  (12)),  calculated  on 
the  basis  of  registrations  as  in  effect  at 
the  conclusion  of  the  sixth  week  of  an 
academic  term.  The  formula  for 
calculating  the  Indian  PTE  for  an 
academic  term  is  expressed 
mathematically  as  FTE=FT+PTCR/12 
where  FT  is  the  number  of  full  time 
Indian  students  (those  carrying  12  or 
more  credit  hours  at  the  end  of  the  sixth 
week  of  the  academic  term)  and  FTCR  is 
the  number  of  credit  hours  for  which 
part-time  Indian  students  are  registered 
at  the  end  of  the  sixth  week  of  an 
academic  term. 

'  (h)  “Indian"  means  a  person  who  is  a 
member  of  an  Indian  Tribe  and  is 
eligible  to  receive  services  from  the 
Secretary  of  the  Interior  because  of  his / 
her  status  as  an  Indian. 

(i)  “Indian  Tribe"  means  an  Indian 
tribe,  band,  nation,  pueblo,  rancheria,  or 
other  organized  group  or  community, 
including  any  Alaskan  Native  Village  or 
regional  or  village  corporation  as 
defined  in  or  established  under  the 
Alaska  Native  Claims  Settlement  Act, 
which  is  recognized  as  eligible  for  the 
special  programs  and  services  provided 
by  the  United  States  to  Indians  because 
of  their  status  as  Indians. 

(j)  “Institution  of  Higher  Education" 
as  defined  in  Pub.  L  95-471 
(incorporating  in  part  §  1201  of  the 
Higher  Education  Act  of  1965),  means  an 
educational  institution  in  any  State 
which  (1)  admits  as  regular  students 
only  persons  having  a  certificate  of 
graduation  from  a  school  providing 
secondary  education,  or  the  recognized 
equivalent  of  such  a  certificate.  (2) 
provides  an  educational  program  for 
which  it  awards  a  bachelor's  degree  or 
provides  not  less  than  a  two-year 
program  which  is  acceptable  for  full 
credit  toward  such  a  degree,  (3)  is  a 
public  or  other  nonprofit  institution,  and 
(4)  is  accredited  by  a  nationally 
recognized  accrediting  agency  or 
association  or,  if  not  so  accredited,  (A) 
is  an  institution  with  respect  to  which 
the  Commissioner  of  Education  has 
determined  that  there  is  satisfactory 
assurance,  considering  the  resources 
available  to  the  institution,  the  period  of 
time,  if  any,  during  which  it  has 
operated,  the  effort  it  is  making  to  meet 
accreditation  standards  and  the  purpose 
for  which  this  determination  is  being 
made,  that  the  institution  will  meet  the 
accreditation  standards  of  such  an 
agency  or  association  within  a 
reasonable  time,  or  (B)  is  an  institution 
whose  credits  are  accepted,  on  transfer, 
by  not  less  than  three  institutions  which 
are  so  accredited,  for  credit  on  the  same 
basis  as  if  transferred  from  an 
institution  so  accredited.  Such  term  also 


includes  any  school  which  provides  not 
less  than  a  one-year  program  of  training 
to  prepare  students  for  gainful 
employment  in  a  recognized  occupation 
and  which  meets  the  provisions  of 
clauses  (1),  (2),  (3),  and  (4).  Such  term 
also  includes  a  public  or  nonprofit 
private  educational  institution  in  any 
State  which,  in  lieu  of  the  requirement  in 
clause  (1).  admits  as  regular  students 
persons  who  are  beyond  the  age  of 
compulsory  school  attendance  in  the 
State  in  which  the  institution  is  located 
and  who  have  the  ability  to  benefit  from 
the  training  offered  by  the  institution. 

(k)  "National  Indian  Organization” 
means  any  organization  of  Indians, 
found  by  the  Director  of  Education  to  be 
nationally  based,  representing  a 
substantial  Indian  constituency,  and 
expert  in  the  field  of  Indian  education. 
Notice  of  such  findings  shall  be 
published  in  the  Federal  Register  with 
an  opportunity  for  comment  from  the 
public  and  no  such  finding  shall  be 
effective  earlier  than  30  days  after 
publication. 

(l)  “Operating  Expenses  of  Education 
Programs”  means  the  obligations  and 
expenditures  of  a  community  college  for 
post-secondary  activities,  including 
administration,  instruction,  attendance, 
health  and  other  student  services, 
operation,  maintenance  and  repair  of 
plant,  fixed  charges,  and  other  related 
expenses,  but  not  including 
expenditures  for  the  acquisition  or 
construction  of  academic  facilities.  (The 
term  “academic  facilities"  means 
structures  suitable  for  use  as 
classrooms,  laboratories,  libraries,  and 
related  facilities  necessary  or 
appropriate  for  instruction  of  students, 
or  for  research,  or  for  administration  of 
the  educational  or  research  programs  of 
an  institution  of  higher  education  or  as 
dormitories  or  student  services 
buildings,  and  maintenance,  storage, 
support,  or  utility  facilities  essential  to 
operation  of  the  foregoing  facilities.) 

(m)  “Part-time"  means  registered  for 
less  than  twelve  (12)  credit  hours  for  an 
academic  term;  “full-time"  means 
registered  for  twelve  (12)  or  more  credit 
hours  for  an  academic  term. 

(n)  "Unused  Portion  of  Received 
Funds”  means  the  amount  of  financial 
assistance  provided  under  this  Subpart 
to  a  Community  College  for  an  academic 
year  which  has  not  been  obligated  or 
expended  by  the  Community  College  by 
July  1  of  that  academic  year. 

§  32b. 4  Eligible  recipients. 

Financial  assistance  under  this 
Subpart  shall  be  available  only  to  a 
Community  College  which: 


(a)  Is  governed  by  a  board  of 
directors,  regents,  or  trustees,  a  majority 
of  whom  are  Indians; 

(b)  Demonstrates  its  adherence  to 
stated  goals,  a  philosophy,  or  a  plan  of 
operation  which  is  directed  to  meet  the 
needs  of  Indians,  and  has  formally 
adopted,  in  writing,  such  goals, 
philosophy,  or  plan  of  operation,  which 
may  be  in  the  form  of  a  constitution,  by¬ 
laws,  or  policy  statement  of  the 
Community  College; 

(c)  If  in  operation  for  more  than  one 
year,  has  students  a  majority  of  whom 
are  Indian;  and 

(d)  Upon  completion  of  a  feasibility 
study,  receives  a  positive  determination, 
and; 

(e)  Is  not  in  violation  of  §  32b.ll  of 
this  Subpart. 

§  32b.5  Eligible  activities. 

Financial  assistance  under  this 
Subpart  shall  be  available  to  defray 
only  the  operating  expenses  of 
education  programs  of  Community 
Colleges.  Financial  assistance  under  this 
Subpart  shall  not  be  used  for  religious 
worship  or  sectarian  instruction,  but 
nothing  in  this  Subpart  shall  be 
construed  as  barring  instruction  in 
comparative  religions  or  cultures  or  in 
languages  of  Indian  tribes. 

§  32b. 6  HEW  participation. 

The  Assistant  Secretary  for  Indian 
Affairs  is  authorized  to  enter  into  an 
agreement  with  the  Assistant  Secretary 
for  Education.  Department  of  Health. 
Education,  and  Welfare,  and  to  revise 
such  agreement  as  necessary,  to  assist 
the  Director  of  Education  in  the 
development  of  plans,  procedures,  and 
criteria  for  feasibility  studies  under  this 
Subpart,  and  to  provide  the  Director 
with  technical  assistance  in  conducting 
such  feasibility  studies,  including 
determinations  as  to  the  reasonable 
number  of  students  required  to  support  a 
Community  College. 

§  32b. 7  Feasibility  studies. 

(a)  Grants  under  §  32b.8  of  this 
Subpart  may  be  made  to  a  Community 
College  only  after  a  positive 
determination  of  feasibility  as  provided 
in  this  section. 

(b)  Within  thirty  (30)  days  of  receiving 
a  resolution  or  other  duly  authorized 
request  from  the  governing  body  of  one 
or  more  Indian  Tribes,  the  Director  of 
Education  shall  initiate  a  feasibility 
study  to  determine  whether  there  is 
justification  to  encourage  and  maintain 
a  Community  College  for  such  tribe  or 
tribes.  The  feasibility  study  shall  give 
consideration  to  the  following  factors: 

(1)  Financial  feasibility  based  upon 
potential  enrollment; 
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(2)  Evidence  of  low  tribal  levels  of 
tribal  matriculation  in  and  graduation 
from  postsecondary  educational 
institutions; 

(3)  Tribal,  linguistics,  or  cultural 
differences; 

(4)  Isolation; 

(5)  Presence  of  alternate  education 
sources; 

(6)  Proposed  curriculum; 

(7)  The  benefits  of  continued  and 
expanded  educational  opportunities  for 
Indian  students. 

(c)  The  Director  of  Education  will 
issue  detailed  guidelines  for  conducting 
and  analyzing  the  feasibility  studies. 

(d)  Feasibility  studies  under  this 
section  shall  be  conducted  in 
consultation  with  the  tribal  governing 
body  or  bodies  involved  or  their 
designated  representatives.  Each 
feasibility  study  shall  be  completed  and 
filed  by  the  Director  of  Education  within 
sixty  (60)  days  after  the  feasibility  study 
has  been  initiated.  The  study  shall  be 
filed  with  (1)  the  Assistant  Secretary,  (2) 
the  tribal  governing  body  or  bodies 
requesting  the  studies,  and  (3)  with  the 
board  of  directors,  regents,  or  trustees  of 
the  Community  College,  if  already 
established. 

(e)  In  the  case  of  any  feasibility  study 
which  results  in  a  negative 
determination  by  the  Director  of 
Education,  a  Tribe  requesting  the  study 
may  within  thirty  (30)  days  of  receipt  of 
the  study  or  of  notice  of  such 
determination  file  a  notice  of  appeal 
with  the  Assistant  Secretary.  Following 
the  timely  filing  of  a  Tribe’s  notice  of 
appeal,  the  Tribe  and  Community 
College  shall  have  a  right  to  a  formal 
review  of  the  feasibility  study,  including 
a  hearing  upon  reasonable  notice  within 
sixty  (60)  days  before  the  Assistant 
Secretary  (or  his/her  designee,  other 
than  the  Director  of  Education  or  any 
federal  employee  under  the  Director’s 
supervision).  At  the  hearing,  the 
appealing  Tribe  or  the  Community 
College  (or  both)  may  present  additional 
evidence  or  arguments  to  justify 
feasibility.  Within  thirty  (30)  days  of  the 
hearing,  the  Assistant  Secretary  shall 
issue  a  written  ruling  either  confirming, 
modifying,  or  reversing  the  original 
determination.  The  ruling,  which  shall 
be  final  for  the  Department,  shall  be 
mailed  or  otherwise  delivered  to  the 
appealing  Tribe  and  the  Community 
College  within  one  week  of  its  issuance. 

In  any  case  where  the  original 
negative  determination  is  not  reversed, 
the  Assistant  Secretary’s  ruling  shall 
specify  the  grounds  for  the  decision  and 
state  the  manner  in  which  the 
determination  related  to  each  of  the 
factors  specified. 


(f)  A  negative  determination  shall  not 
prevent  a  Tribe  from  requesting  another 
feasibility  study,  but  no  more  than  one 
feasibility  study  shall  be  requested  for 
any  given  Community  College  per  year. 

§  32b. 8  Grants. 

(a)  Each  Community  College  which 
has  received  a  positive  feasibility  study 
determination  under  §  32b.7  of  this 
Subpart  shall  be  entitled  to  apply  for 
financial  assistance  under  this  Subpart. 

(b)  Except  with  respect  to  applications 
for  grants  for  the  1979-1980  academic 
year,  each  Community  College  shall 
make  an  application  to  the  Director  of 
Education  before  January  31,  of  the  year 
preceding  the  academic  year  for  which 
financial  assistance  is  requested.  Each 
application  must  contain  the  following 
information: 

(1)  The  name  and  address  of  the 
Community  College  and  the  names  of 
the  members  of  the  governing  board  and 
the  number  of  its  members  who  are 
Indian; 

(2)  A  statement  that  the  Community 
College  has  received  a  positive 
feasibility  determination  and  the  date 
thereof; 

(3)  A  written  statement  of  the  goals, 
philosophy,  or  proposed  plan  of 
operation  sufficient  to  demonstrate  that 
its  education  program  or  proposed 
program  is  designed  to  meet  the  needs 
of  Indians; 

(4)  In  the  case  of  a  Community  College 
which  has  been  in  operation  for  more 
than  one  year,  a  statement  of  the  total 
number  of  FTE  Indian  students  and  the 
total  number  of  all  FTE  students; 

(5)  If  the  Community  College  has  not 
yet  begun  operations,  a  statement  of 
expected  enrollment,  including  the  total 
number  of  FTE  students  and  the  number 
of  FTE  Indian  students; 

(6)  The  name  and  address  of  the 
Indian  Tribe  or  Tribes  which  control  or 
operate  and  manage,  or  have 
established,  sanctioned,  or  chartered  the 
Community  College,  and  a  statement  as 
to  which  of  those  Tribes  have  not  done 
so  with  respect  to  any  other  Community 
College; 

(7)  A  curriculum,  which  may  be  in  the 
form  of  a  college  catalog  or  like 
publication; 

(8)  A  proposed  budget,  showing  total 
expected  operating  expenses  of 
education  programs  and  expected 
revenues  from  all  sources  for  the 
academic  year  to  which  the  information 
applies; 

(9)  An  assurance  that  the  Community 
College  will  not  deny  admission  to  any 
Indian  student  because  that  student  is 
not  a  member  of  a  specific  tribe  or 
because  such  student  is  a  member  of  a 
specific  tribe,  and  will  comply  with  the 


requirements  set  forth  in  §  32b.ll  of  this 
Subpart  together  with  any  request  and 
justification  for  a  specific  waiver  of  any 
requirement  of  25  CFR  Part  276  which 
the  Community  College  believes  to  be 
inappropriate; 

(10)  Certification  by  the  chief 
executive  officer  of  the  Community 
College  that  the  information  on  the 
application  is  complete  and  correct  and 
that  the  application  has  been  filed  with 
the  governing  body  or  bodies  of  the 
Tribe  or  Tribes  which  control  or  have 
sanctioned  or  chartered  it. 

(c) (1)  Within  thirty  (30)  days  of 
receiving  an  application  required  under 
subsection  (b)  of  this  section,  the 
Director  of  Education  shall  review  the 
application  submitted  by  the  Community 
College  and  any  comments  with  respect 
thereto  filed  by  the  Tribe(s)  or  by  any 
national  Indian  organization(s)  whose 
assistance  has  been  requested  by  the 
Community  College,  and  make  a  grant 
award  in  an  amount  determined  under 
subsection  (d)  of  this  section  to  the 
Community  College  if  the  application 
qualifies  the  Community  College  to 
receive  a  grant. 

(2)  In  the  case  of  any  Community 
College  whose  application  is  not 
approved,  the  Director  shall  promptly 
send  a  notice  of  such  action  to  the 
Community  College.  Such  notice  shall 
include  a  statement  of  the  specific 
reasons  for  not  approving  the 
application  and  a  statement  advising  the 
College  of  its  right  within  thirty  (30) 
days  to  amend  or  supplement  the 
application  on  file  to  rectify  the  defect. 

(3)  Final  disapproval  of  a  grant 
application  by  the  Director  after  the 
thirty  day  period  referred  to  in 
subsection  (c)(2),  or  a  failure  of  the 
Director  of  Education  to  approve  an 
application  within  thirty  (30)  days  of  its 
receipt  may  be  appealed  by  a 
Community  College  in  the  same  manner 
as  provided  in  subsections  (d)  and  (f)  of 
§  32b.7. 

(4)  A  Grant  award  under  an  approved 
application  shall  be  evidenced  by  a 
grant  agreement,  signed  by  the  Director 
of  Education,  incorporating  the 
application  and  the  provisions  required 
by  §  32b. 11. 

(d) (1)  In  fiscal  year  1980,  each 
Community  College  which  qualifies  for  a 
grant  will  receive  a  grant  for  academic 
year  1979-80;  thereafter  each 
Community  College  which  qualifies  for  a 
grant  shall  receive  a  grant  for  the 
academic  year  commencing  after  the 
date  of  approval  of  its  application. 
Except  as  provided  in  subsection  (d)(3) 
grants  shall  be  in  an  amount  equal  to 
$4,000  multiplied  by  the  number  of  FTE 
Indian  students  in  attendance  at  such 
college  during  each  academic  term 
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divided  by  the  number  of  academic 
terms  in  the  academic  year,  except  that 
no  such  grant  shall  exceed  the  annual 
operating  expenses  of  the  education 
programs  provided  by  the  Community 
College.  The  mathematical  formula  for 
calculating  the  base  grant  is  BG  (Base 
Grant)  = 

11000  *  fT£  TEEM  1  *  FTE  TERM  ?*■■■*  FTE  TCRW  I 
N 


where  FTE  is  the  Indian  FTE  for  each  of 
the  academic  terms  during  the  academic 
year  calculated  in  conformity  with 
I  32b.3(g)  of  this  Subpart  and  N  is  the 
number  of  academic  terms  in  the 
academic  year. 

(2)  For  the  first  Federal  fiscal  year  for 
which  funds  are  appropriated  for  grants 
under  this  Subpart,  not  less  than  eight 
(8)  nor  more  than  fifteen  (15)  grants  shall 
be  approved;  priority  in  awarding  such 
grants  shall  be  given  to  Community 
Colleges  which  are  operating  on 
October  17, 1978,  and  which  have  a 
history  of  service  to  the  Indian  people. 

(If  more  than  fifteen  (15)  Community 
Colleges  meeting  these  two  (2) 
conditions  submit  applications  for  the 
first  fiscal  year,  a  further  priority  for 
awarding  grants  among  them  shall  be 
given  to  those  who  appear  to  be  in  the 
best  position  to  fulfill  the  purpose  of  the 
Act  and  to  those  whose  continued 
existence  would  be  threatened  if  they 
did  not  receive  such  a  grant). 

(3)  All  grants  under  this  section  shall 
be  subject  to  the  availability  of 
appropriations  and  the  amount  thereof 
shall  be  ratably  reduced  for  all 
Community  Colleges  if  the  sums 
appropriated  for  any  fiscal  year  for 
financial  assistance  under  this  Subpart 
are  not  sufficient  to  pay  the  full  amounts 
to  which  the  eligible  Community 
Colleges  are  otherwise  entitled  under 
subsection  (d)(1). 

(e)  The  Director  of  Education  shall 
authorize  payments  to  each  such 
Community  College  in  advance 
installments  by  letter  of  credit  or 
Treasury  check  in  an  amount  equal  to 
fifty  percent  (50%)  of  the  grant  amount 
available  for  allotment  to  such 
Community  College  for  such  academic 
year  under  subsection  (d)  of  this  section 
on  or  before  October  1st  of  such 
College’s  academic  year  (except  for 
1979-80)  or  the  first  day  on  which 
appropriations  for  the  fiscal  year 
beginning  on  such  date  are  available  for 
obligation  by  BIA  whichever  occurs 
later,  based  on  the  number  of  FTE 
Indian  students  calculated  on  the  basis 
of  registrations  as  in  effect  at  the 
conclusion  of  the  sixth  week  of  the  final 
academic  term  of  the  preceding 


academic  year.  On  or  before  January  1st 
(or  such  other  date  that  is  the  first  day 
of  the  fifth  month)  of  such  College’s 
academic  year,  payments  shall  be  made 
in  the  form  of  advance  installments  to 
each  Community  College  in  an  amount 
equal  to  seventy-five  percent  (75%)  of 
the  grant  amount  available  for  allotment 
to  such  Community  College  for  such 
academic  year  under  subsection  (d)  of 
this  section,  calculated  on  the  basis  of 
registrations  at  the  conclusion  of  sixth 
week  of  the  academic  year,  less  the 
amount  previously  advanced  for  such 
academic  year.  On  or  before  July  1st  (or 
such  other  date  that  is  the  first  day  of 
the  eleventh  month)  of  each  such 
academic  year  the  balance  of  the  grant 
amount  to  which  each  College  is  entitled 
under  subsection  (d)  of  this  section  shall 
be  paid  to  such  College.  In  the  event  that 
additional  sums  are  appropriated  to 
which  such  Community  Colleges  are 
entitled  under  section  110(a)  of  the  Act 
and  subsection  (d)  of  this  section,  these 
amounts  shall  be  included  in  such  final 
payments. 

(f)  If  with  respect  to  any  academic 
year  the  amounts  of  financial  assistance 
hereunder  have  been  ratably  reduced  as 
provided  in  subsection  (d)(3)  of  this 
section  and  additional  funds  have  not 
been  appropriated  to  pay  the  full 
amount  of  such  reductions  on  or  before 
June  1st  of  such  year,  the  Director  of 
Education  shall  notify  each  Community 
College  of  such  fact  in  writing,  and  each 
Community  College  shall  report  in 
writing  to  the  Director  of  Education  on 
or  before  July  1st  of  such  year  the 
amount  of  unused  portion  of  received 
funds.  The  total  of  such  reported  unused 
portions  of  received  funds  shall  be 
reallocated  by  the  Director  of  Education 
in  proportion  to  the  amount  of  financial 
assistance  to  which  each  Community 
College  is  entitled  under  subsection  (d) 
but  which  has  not  been  provided  due  to 
the  ratable  reductions  provided  for 
therein,  (except  that  no  Community 
College  shall  receive  more  than  the  total 
annual  cost  of  the  education  programs 
provided  by  such  College)  and  payments 
shall  be  made  reflecting  such 
reallocations  on  or  before  August  1st  of 
such  academic  year. 

(g)  If  the  Director  of  Education 
determines  that  a  Community  College 
has  received,  through  mistake  or  fraud, 
payments  of  financial  assistance  under 
this  Subpart  to  which  it  was  not  entitled, 
the  Director  shall  promptly  notify  the 
college,  which  may  appeal  the  Director's 
determination  under  the  procedures  set 
forth  in  §  32b.7.  and  adjust  the  amount 
of  payments  to  the  college  under  this 
Subpart  for  the  same  or  subsequent 
academic  years  to  compensate  for  such 


overpayments  or  otherwise  attempt  to 
recover  such  overpayments. 

(h)  Eligibility  for  grants  under  this 
Subpart  shall  not,  by  itself,  bar  a 
Community  College  from  qualifying  for 
or  receiving  financial  assistance  under 
any  other  Federal  program  for  which  it 
may  qualify. 

§  32b. 9  Reports. 

Each  Community  College  receiving 
financial  assistance  under  this  Subpart 
shall  provide  to  the  Director  of 
Education  on  or  before  December  1st  of 
each  year  a  report  which  shall  include 
an  accounting  of  the  amounts  and 
purposes  for  which  such  financial 
assistance  was  expended  during  the 
preceding  academic  year;  the  annual 
cost  of  education  programs  of  the 
Community  College  from  all  sources  for 
such  academic  year;  and  a  final  report 
of  the  performance  based  upon  the 
criteria  set  forth  in  the  Community 
College's  stated  goals,  philosophy  or 
plan  of  operation.  Upon  reasonable 
cause,  the  Director  of  Education  may 
extend  the  period  for  submitting  the 
annual  report.  Each  Community  College 
shall  in  addition  report  to  the  Director  of 
Education  its  FTE  Indian  student 
enrollment  for  each  academic  term  of 
the  academic  year  within  three  weeks  of 
the  date  such  FTE  calculation  is  made. 

§  32b.  10  Technical  assistance. 

The  Director  of  Education  6hall 
furnish  technical  assistance  either 
directly  or  through  contract  to  any 
Community  College  requesting  it.  Such 
assistance  shall  be  initiated  within 
thirty  (30)  days  of  a  Community 
College’s  request  in  writing.  In  any  case, 
where  the  type  and  source  of  technical 
assistance  is  specified  in  the  request,  the 
Director,  to  the  extent  possible  or 
feasible,  shall  provide  the  type  of 
technical  assistance  through  the  source 
so  specified.  Technical  assistance  may 
include,  but  is  not  limited  to,  consulting 
services  for  the  development  of 
programs,  plans,  and  feasibility  studies 
and  accounting,  and  other  technical 
advice.  In  awarding  of  contracts  for 
technical  assistance,  preference  shall  be 
given  to  an  organization  designated  by 
the  Community  College  to  be  assisted. 

Denials  of  requests  for  technical 
assistance  under  this  section  shall  be 
made  in  writing  and  sent  to  the 
applicant  within  thirty  (30)  days  of  the 
request,  together  with  a  statement  of  the 
reason  for  denial.  An  appeal  under  this 
section  may  be  undertaken  in  the  same 
manner  as  in  the  case  of  negative 
determinations  of  feasibility  under 
§  32b. 7  of  his  Subpart 


67046  Federal  Register  /  Vol.  44,  No.  226  /  Wednesday,  November  21,  1979  /  Rules  and  Regulations 


§  32b.  1 1  General  Provisions. 

The  general  requirements  for  grant 
administration  in  this  section  are 
applicable  to  all  grants  provided  under 
this  Subpart  to  Community  Colleges: 

(a)  Services  or  assistance  provided  to 
Indians  by  Community  Colleges  aided 
under  this  Subpart  shall  be  provided  in 
a  fair  and  uniform  manner,  and 
admission  to  any  such  Community 
College  shall  not  be  denied  to  any 
Indian  student  because  such  individual 
is  not  a  member  of  a  specific  Indian 
tribe  or  because  such  individual  is  a 
member  of  a  specific  Indian  tribe. 

(b)  Except  as  may  be  otherwise 
provided  in  this  Subpart,  any 
Community  College  receiving  financial 
assistance  under  this  Subpart  shall 
comply  with  Part  276  of  this  Title, 
subject  to  any  express  waiver  of  specific 
inappropriate  provisions  of  Part  276  that 
may  be  granted  by  the  Assistant 
Secretary  after  request  and  justification 
by  the  Community  College. 

(c)  A  Community  College  shall  have 
the  right  to  appeal  any  adverse  decision 
of  the  Director  of  Education  under  a 
grant  agreement  to  the  Assistant 
Secretary  by  filing  written  notice  of 
appeal  with  the  Assistant  Secretary 
within  thirty  (30)  days  after  the  adverse 
decision.  Within  thirty  (30)  days  after 
receiving  notice  of  appeal,  the  Assistant 
Secretary  shall  conduct  a  formal  hearing 
at  which  time  the  College  may  present 
evidence  and  argument  to  support  its 
appeal.  Within  thirty  (30)  days  of  the 
hearing,  the  Assistant  Secretary  shall 
issue  a  written  ruling  on  the  appeal 
confirming,  modifying,  or  reversing  the  - 
Director  of  Education's  decision,  the 
Assistant  Secretary  shall  state  in  detail 
the  basis  for  his/her  ruling.  The  ruling  of 
the  Assistant  Secretary  on  an  appeal 
shall  be  final  for  the  Department  of  the 
Interior. 

§  32b.  12  Annual  Budget 

Appropriations  under  Title  I  of  the 
Tribally  Controlled  Community  College 
Assistance  Act  of  1978  shall  be 
separately  identified  in  the  Bureau  of 
Indian  Affairs  Budget  Justification. 

Funds  appropriated  for  grants  under  this 
Subpart  shall  not  be  commingled  with 
other  funds  expended  by  the  Bureau  of 
Indian  Affairs. 

§  32b.  13  Criminal  Penalities. 

Persons  submitting  or  causing  to  be 
submitted  to  the  Bureau  any  false 
information  in  connection  with  any 
application,  report,  or  other  document, 
upon  which  the  provision  of  Federal 
financial  assistance  or  any  other 
payment  of  Federal  funds  is  based,  may 
be  subject  to  criminal  prosecution  under 


provisions  such  as  sections  287,  371,  or 
1001  of  Title  18,  U.S.  Code. 

Subpart  B— Navajo  Community 
College 

$32b.20  Policy. 

It  is  the  policy  of  this  Department  to 
support  and  encourage  the 
establishment,  operation,  and 
improvement  of  tribally  controlled 
community  colleges  in  order  to  ensure 
continued  and  expanded  educational 
opportunities  for  Indian  students.  The 
regulations  in  this  Subpart  prescribe 
procedures  for  providing  financial  and 
technical  assistance  to  this  end  for  the 
Navajo  Community  College  under  the 
Navajo  Community  College  Act,  as 
amended  (25  U.S.C.  640a-c). 

§  32  b.  21  Scope. 

The  regulations  in  this  Subpart  are 
applicable  to  the  provision  of  financial 
and  technical  assistance  to  Navajo 
Community  College  pursuant  to  the 
Navajo  Community  College  Act  of 
December  15, 1971  (Pub.  L.  92-189,  85 
Stat.  646,  25  U.S.C.  640a-c)  as  amended 
by  the  Navajo  Community  College 
Assistance  Act  of  1978,  Title  II  of  the 
Tribally  Controlled  Community  College 
Assistance  Act  of  1978  (Pub.  L.  95-471, 
92  Stat.  1325, 1329,  25  U.S.C.  §  640c). 
Regulations  applicable  to  Tribally 
Controlled  Community  Colleges  other 
than  Navajo  Community  College  are 
found  in  Subpart  A  of  this  Part  32b. 

§  32b.22  Definitions. 

As  used  in  this  Subpart: 

(a)  "Academic  Term"  means  a 
semester,  trimester,  or  other  such  period 
(not  less  than  six  (6)  weeks  in  duration) 
into  which  the  college  normally 
subdivides  its  academic  year,  but  does 
not  include  a  summer  term. 

(b)  "Academic  Year”  means  a  twelve 
month  period  established  by  the  college 
and  approved  by  the  Director  of 
Education  as  the  annual  period  for  the 
operation  of  the  college’s  education 
programs. 

(c)  "The  Act"  means  the  Navajo 
Community  College  Act  of  December  15, 
1971  (Pub.  L.  92-189,  85  Stat.  646)  as 
amended  by  the  Navajo  Community 
College  Assistance  Act  of  1978,  (Pub.  L 
95-471,  Title  II,  92  Stat.  1329,  25  U.S.C. 

§  640a  et  seq.). 

(d)  “Assistant  Secretary"  means  the 
Assistant  Secretary  for  Indian  Affairs  of 
the  Department  of  the  Interior  or  his/her 
duly  authorized  representative. 

(e)  “College”  means  the  institution 
known  as  Navajo  Community  College 
established  by  the  Navajo  Tribe. 

(f)  “Director  of  Education"  means  the 
Director  of  the  Office  of  Indian 


Education  Programs  of  the  Bureau  of 
Indian  Affairs,  or  his/her  duly 
authorized  representative.  _ 

(g)  “Full  Time  Equivalent"  or  "FTE" 
means  the  number  of  Indian  students  (1) 
enrolled  full-time  for  an  entire  academic 
term  at  the  College,  calculated  on  the 
basis  of  registrations  as  in  effect  at  the 
conclusion  of  the  sixth  week  of  an 
academic  term,  plus  (2)  the  full-time 
equivalent  of  the  number  of  other  Indian 
students  who  are  enrolled  part-time  for 
an  entire  academic  term  at  the  College 
(determined  on  the  basis  of  the  quotient 
of  the  sum  of  credit  hours  for  which  all 
such  part-time  students  are  registered 
during  such  academic  term  divided  by 
(12)),  calculated  on  the  basis  of 
registrations  as  in  effect  at  the 
conclusion  of  the  sixth  week  of  an 
academic  term.  The  formula  for 
calculating  the  Indian  FTE  for  an 
academic  term  is  expressed 
mathematically  as  FTE=FT+PTCR/12 
where  FT  is  the  number  of  full  time 
Indian  students  (those  carrying  12  or 
more  credit  hours  at  the  end  of  the  sixth 
week  of  the  academic  term)  and  PTCR  is 
the  number  of  credit  hours  for  which 
part-time  Indian  students  are  registered 
at  the  end  of  the  sixth  week  of  an 
academic  term. 

(h)  "Indian”  means  a  person  who  is  a 
member  of  an  Indian  tribe  and  is  eligible 
to  receive  services  from  the  Secretary  of 
the  Interior  because  of  his/her  status  as 
an  Indian. 

(i)  "Indian  Tribe"  means  an  Indian 
tribe,  band,  nation,  pueblo,  rancheria,  or 
other  organized  group  or  community, 
including  any  Alaskan  Native  Village  or 
Regional  or  Village  Corporation  as 
defined  in  or  established  under  the 
Alaska  Native  Claims  Settlement  Act, 
which  is  recognized  as  eligible  for  the 
special  programs  and  services  provided 
by  the  United  States  to  Indians  because 
of  their  status  as  Indians. 

(j)  "Operating  and  Maintenance 
Expenses  of  Education  Programs" 
means  the  obligation  and  expenditures 
by  the  College  for  post-secondary 
education  activities  including 
administration,  instruction,  attendance, 
health  and  other  student  services, 
operation,  maintenance  and  repair  of 
plant,  and  fixed  charges,  and  other 
related  expenses,  but  not  including 
obligations  or  expenditures  for  the 
acquisition  or  construction  of  academic 
facilities  (as  defined  in  §  32b.3(l)  of 
Subpart  A). 

§  32b.  1 2  Eligible  Activities. 

Financial  assistance  under  this 
Subpart  shall  be  available  to  defray 
only  the  operating  and  maintenance 
expenses  of  education  programs  of  the 
College.  Financial  assistance  under  this 
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Sjbpart  shall  not  be  used  for  religious 
worship  or  sectarian  instruction,  but 
nothing  in  this  Subpart  shall  be 
construed  as  barring  instruction  in 
comparative  religions  or  cultures  or  in 
languages  of  Indian  tribes. 

§  32b. 24  Grants. 

(a)  Navajo  Community  College  is 
entitled  to  annual  grants  for  operation 
and  maintenance  of  the  College  in 
amounts  based  upon  the  number  of  Full- 
Time  Equivalent  Indian  students  in 
attendance. 

(b)  Annually,  in  the  manner  and 
within  the  deadline  established  by  the 
Director  of  Education,  the  Navajo 
Community  College  shall  submit  an 
application  in  the  form  of  a  statement  of 
its  FTE  enrollment  (total  and  Indian)  for 
the  next  academic  year.  The  statement 
shall  include  a  description  of  the 
College’s  curriculum,  which  may  be  in 
the  form  of  a  College  catalog  or  like 
publication,  and  a  proposed  budget 
showing  total  expected  operating 
expenses  of  educational  programs  and 
expected  revenue  from  all  sources  for 
the  academic  year  for  which  the 
information  applies.  The  statement  shall 
be  certified  by  the  chief  executive 
officer  of  the  College  and  shall  certify 
that  a  copy  of  that  statement  has  been 
submitted  to  the  Navajo  Tribe. 

(c)  Annual  budget  request  for  the 
College  shall  be  sparately  identified  in 
the  Bureau  of  Indian  Affairs  Budget 
justifications.  Funds  appropriated  for 
grants  under  this  subpart  shall  not  be 
commingled  with  other  funds 
appropriations  historically  expended  by 
the  Bureau  of  Indian  Affairs  for 
programs  and  projects  normally 
provided  on  the  Navajo  Reservation  for 
Navajo  beneficiaries. 

(d)  Within  thirty  (30)  days  of 
submission  of  the  statement  required 
under  subsection  (b)  of  this  section,  the 
Director  of  Education  shall  make  a  grant 
award  to  the  College  in  an  amount 
determined  under  subsection  (e)  of  this 
section.  The  grant  award  shall  be 
evidenced  by  a  grant  agreement  signed 
by  the  Director  of  Education, 
incorporating  the  grant  application  and 
including  the  provisions  required  by 

$  32b  27  of  this  Subpart. 

(e)  The  College  shall  be  eligible  to 
receive  a  grant  for  the  fiscal  year 
beginning  October  1, 1979,  and  for  each 
succeeding  year,  in  an  amount  equal  to 
$4,000  multiplied  by  the  number  of  FTE 
Indian  students  in  attendance  at  the 
College  during  each  academic  term 
divided  by  the  number  of  academic 
terms  in  the  academic  year,  except  that 
no  such  grant  shall  exceed  the  annual 
operating  expenses  of  the  education 
programs  provided  by  the  College.  The 


mathematical  formula  for  calculating  the 
base  grant  is  BG  (Base  Grant)  = 


14000  *  FTE 


♦  FTE 


TERM  2 


where  FTE  is  the  Indian  FTE  for  each  of 
the  academic  terms  during  the  academic 
year  calculated  in  conformity  with 
section  32b.22(g)  of  this  Subpart  and  N  is 
the  number  of  academic  terms  in  the 
academic  year.  The  amount  and 
payment  of  such  grants  shall  be  subject 
to  the  availability  of  annual 
appropriations. 

(f)  The  Director  of  Education  shall  % 
authorize  payments  to  the  College  in 
advance  installments  by  letter  of  credit 
or  Treasury  check  in  an  amount  equal  to 
fifty  percent  (50%)  of  the  grant  amount 
available  for  allotment  to  the  College  for 
such  academic  year  under  subsection  (e) 
of  this  section  on  or  before  October  1st 
of  such  academic  year  (except  1979-80) 
or  the  first  day  on  which  appropriations 
for  the  fiscal  year  beginning  on  such 
date  are  available  for  obligation  by  BIA, 
whichever  occurs  later,  based  on  the 
number  of  FTE  Indian  students 
calculated  on  the  basis  of  registrations 
83  in  effect  at  the  conclusion  of  the  sixth 
week  of  the  final  academic  term  of  the 
preceding  year.  On  or  before  January  1st 
(or  such  other  date  that  is  the  first  day 
of  the  fifth  month)  of  such  academic 
year,  payment  shall  be  made  in  the  form 
of  such  advance  installments  to  the 
College  in  an  amount  equal  to  seventy- 
five  percent  (75%)  of  the  grant  amount 
available  for  allotment  to  the  College  for 
such  academic  year  under  subsection  (e) 
of  this  section,  calculated  on  the  basis  of 
registrations  as  in  effect  at  the 
conclusion  of  the  sixth  week  of  the 
academic  year,  less  the  amount 
previously  advanced  for  such  academic 
year.  On  or  before  July  1st  (or  such  other 
date  that  is  the  first  day  of  the  eleventh 
month)  of  such  academic  year,  the 
balance  of  the  grant  amount  to  which 
the  College  is  entitled  under  subsection 
(e)  of  this  section  shall  be  paid  to  the 
College.  In  the  event  that  additional 
sums  are  appropriated  for  the  benefit  of 
the  College,  these  sums  shall  be 
included  in  the  final  payment. 

(g)  Overpay  ments  of  grants  under  this 
Subpart  may  be  recovered  in  the  manner 
provided  by  §  32b.8(g)  of  Subpart  A. 

(h)  Payments  to  the  Navajo 
Community  College  under  this  Subpart 
shall  not  disqualify  the  College  from 
applying  for  or  receiving  grants  or 
contracts  under  any  other  Federal 
programs  for  which  it  may  qualify. 


§  32b. 25  Reports. 

The  Navajo  Community  College  shall 
provide  the  Director  of  Education  on  or 
before  September  1st  of  each  year  a 
report  which  shall  include  an  accounting 
of  the  amounts  and  purposes  for  which 
financial  assistance  under  this  Subpart 
was  expended  during  the  preceding 
academic  year,  the  annual  cost  of  the 
education  programs  of  the  College  from 
all  sources  for  such  academic  year,  and 
a  final  report  of  the  performance  based 
upon  the  criteria  set  forth  in  the 
College's  stated  goals,  philosophy  or 
plan  of  operation.  Upon  reasonable 
cause,  the  Director  of  Education  may 
extend  the  period  for  submitting  the 
annual  report.  The  college  shall  in 
addition  report  to  the  Director  of 
Education  its  FTE  Indian  Student 
enrollment  for  each  academic  term  of 
the  academic  year  within  three  weeks  of 
the  date  such  FTE  calculation  is  made. 

§  32b.26  Technical  /Assistance. 

The  Director  of  Education  shall 
furnish  technical  assistance,  either 
directly  or  through  contract,  to  the 
College  when  requested  in  writing.  Such 
assistance  shall  be  initiated  within 
thirty  (30)  days  of  the  College’s  request. 
In  any  case  in  which  the  form  and 
source  of  technical  assistance  is 
specified  in  the  request,  the  Director  of 
Education  shall  to  the  extent  possible  or 
feasible  provide  technical  assistance  in 
the  form  requested  and  through  the 
source  so  specified.  Technical 
assistance  may  include,  but  is  not 
limited  to.  consulting  services  in  the 
development  of  annual  statements  and 
reports  required  under  this  Subpart  and 
accounting,  and  other  technical  advice 
and  assistance. 

§  32b.27  General  Provisions. 

The  general  requirements  for  grant 
administration  in  this  section  are 
applicable  to  all  grants  provided  under 
this  Subpart  to  the  Navajo  Community 
College. 

(a)  Services  or  assistance  provided  to 
Indians  by  the  College  with  the  financial 
assistance  provided  under  this  Subpart 
shall  be  provided  in  a  fair  and  uniform 
manner,  and  admission  to  the  College 
shall  not  be  denied  any  Indian  student 
because  such  individual  is  not  a  member 
of  a  specific  Indian  tribe  or  because 
such  individual  is  a  member  of  a  specific 
Indian  tribe. 

(b)  Except  as  may  be  otherwise 
provided  in  this  Subpart,  the  College 
shall  comply  with  Part  276  of  this  Title, 
subject  to  express  waiver  of  specific 
inappropriate  provisions  of  Part  276  that 
may  be  granted,  after  request  and 
justification  by  the  College  by  the 
Assistant  Secretary. 
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(c)  In  addition  to  any  other  right  the 
college  may  have  under  this  Subpart,  the 
College  shall  have  the  right  to  appeal 
any  adverse  decision  of  the  Director  of 
Education  under  a  grant  agreement  to 
the  Assistant  Secretary  by  filing  written 
notice  of  appeal  with  the  Assistant 
Secretary  within  thirty  (30)  days  of  the 
adverse  decision.  Within  thirty  (30)  days 
after  receiving  notice  of  appeal,  the 
Assistant  Secretary  shall  conduct  a 
formal  hearing  at  which  time  the  College 
may  present  evidence  and  argument  to 
support  its  appeal.  Within  thirty  (30) 
days  of  the  hearing,  the  Assistant 
Secretary  shall  issue  a  written  ruling  on 
the  appeal  confirming,  modifying  or 
reversing  the  decision  of  the  Director  of 
Education.  In  the  case  of  a  ruling  not 
reversing  the  Director  of  Education’s 
decision,  the  Assistant  Secretary  shall 
state  in  detail  the  basis  for  his/her 
ruling.  The  ruling  of  the  Assistant 
Secretary  on  an  appeal  shall  be  final  for 
the  Department  of  the  Interior. 

§  32b.28  Criminal  Penalties. 

Persons  submitting  or  causing  to  be 
submitted  to  the  Bureau  any  false 
information  in  connection  with  any 
application,  report,  or  other  document, 
upon  which  the  provision  of  the  Federal 
financial  assistance,  or  any  other 
payment  of  Federal  funds,  is  based,  may 
be  subject  to  criminal  prosecution  under 
provisions  such  as  sections  287,  371,  or 
1001  of  Title  18,  U.S.  Code. 

Forrest ).  Gerard, 

Assistant  Secretary Indian  Affairs. 

|FR  Doc.  79-35867  Filed  11-20-79: 8:45  am] 

BILUNG  CODE  4310-02-M 


